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“I keep six honest serving men 
(they taught me all I knew); 
Their names are What and Why and When
And HowAnd Where and Who.”

― Rudyard Kipling



Why?

s.57, Criminal Justice and Courts Act 2015

QOCS Exceptions under CPR44.16

Zurich Insurance Co. PLC v Hayward

Wasted Costs Orders

Third Party Costs Orders



Section 57, CJCA2015

s.57(1) This section applies where, in proceedings on a 
claim for damages in respect of personal injury (“the 
primary claim”)—
(a) the court finds that the claimant is entitled to 
damages in respect of the claim, but
(b) on an application by the defendant for the dismissal of 
the claim under this section, the court is satisfied on the 
balance of probabilities that the claimant has been 
fundamentally dishonest in relation to the primary claim 
or a related claim.



Section 57, CJCA2015

s.57(2)The court must dismiss the primary claim, unless 
it is satisfied that the claimant would suffer substantial 
injustice if the claim were dismissed.



Section 57, CJCA2015

s.57(3) The duty under subsection (2) includes the 
dismissal of any element of the primary claim in respect 
of which the claimant has not been dishonest.



QOCS, CPR44.16

CPR44.16:  “Orders for costs made against the Claimant 
may be enforced to the full extent of such orders with 
the permission of the court where the claim is found on 
the balance of probabilities to be fundamentally 
dishonest.”



Zurich Insurance Co. PLC v Hayward

1998: H injures back at work – claims continual and 
serious lumbar pain which restricts his mobility and 
ability to work

Z (for employer) don’t believe him – video evidence 
shows him undertaking heavy work at home. Z’s expert 
wouldn’t say definitively that this was a sham.

2003: Commercial settlement of £134,973



Zurich Insurance Co. PLC v Hayward

2005: Neighbours inform Z that H had recovered in 
2002

2009: Z issues proceedings in tort of deceit, H applies to 
strike out as compromised, Z ordered to amend to set 
aside compromise

2011: CA reinstate DDJ’s order: No estoppel, no abuse 
of process, not precluded from relying upon deliberate 
exaggeration as a ground for rescission even though 
known and pleaded before settlement.



Zurich Insurance Co. PLC v Hayward

2012: Trial – evidence given, H found to have deliberately 
and dishonestly exaggerated the effects of his injury 
throughout the court process. Compromise set aside.

“Neither [Z, nor solicitors] can be said to have believed 
the representations complained of to be true … but 
they did believe that they would be put before the court 
as true and that there was a real risk that the court 
would accept them in whole or part…”



Zurich Insurance Co. PLC v Hayward

2013: Quantum assessed at £14,720 (recovery by 
October 1999) – H ordered to repay £97,780, interest 
of £34,379.45 and £3,951 adjustment for CRU.

Appeal to CA that Judge wrong to set aside settlement, 
but no appeal on actual assessment (said to be critical)



Zurich Insurance Co. PLC v Hayward

CA: Allows appeal on the basis that Z did not believe the 
truth of H’s statements and therefore were not influenced 
by the misrepresentation. 



Zurich v Hayward: Supreme Court

Q1: “In order to set aside a compromise on the basis of
fraudulent misrepresentation, to show the requisite
influence by or reliance on the misrepresentation:

a) must the defrauded representee prove that it was

induced into settlement because it believed that the

misrepresentations were true; or

b) does it suffice to establish influence that the fact

of the misrepresentations was a material cause of the

defrauded representee entering into the settlement?”



Zurich v Hayward: Supreme Court

Q2: “Under what circumstances, if any, does the suspicion 
by the defendant of exaggeration for financial gain on the 
part of the claimant preclude unravelling the settlement 
of that disputed claim when fraud is subsequently 
established?”



Zurich Insurance Co. PLC v Hayward

Lord Clarke:

Q1: As long as the misrepresentations induced the 
settlement, even if they did not believe them, the 
compromise could be set aside: “they must still take into 
account the risk that it will be believed by the judge at trial”

Q2: “It is difficult to envisage any circumstances in which 
mere suspicion that a claim was fraudulent would preclude 
unravelling a settlement when fraud is subsequently 
established.”



Zurich Insurance Co. PLC v Hayward

Is it right? On the authorities, Yes, if you accept that 
definition of “induced” because Z was “induced” to act to 
its detriment.

Is it fair? No. Insurers habitually put forward entirely 
specious arguments in the hope of driving a claimant from 
litigation or reducing settlement. Court not interested in 
justice between parties, but in answering the questions in 
the case.



Zurich Insurance Co. PLC v Hayward

Should Defendants be looking in the mirror?

What should we be doing as Claimants?



Wasted Costs Orders, CPR46.8
46PD5.5 “only if

(a) The legal representative has acted improperly,
unreasonably or negligently;

(b) The legal representative’s conduct has caused a party to
incur unnecessary costs, or has meant that costs incurred
by a party prior to the improper, unreasonable or
negligent act or omission have been wasted;

(c) It is just in all the circumstances to order the legal
representative to compensate that party for the whole or
part of those costs.



Third Party Costs Orders, CPR46.2

Who else has an interest in the litigation?  

Is the hire company going to have a liability?

What about doctors?



What?

No accident
Staged accident
Induced accident
Ghost passengers
Enhanced damage
Low Velocity Impact
Inaccurate presentation of injury
Bogus documentation



Who?

Claimants

Claims Management

Doctors



When?

Before your involvement: 
Fake accidents
Ghosts
Damage 

During your involvement:
Documentation
Medical evidence
Witness evidence



How?

Two distinct strands 

Nonfeasance

Misfeasance

NB. Not just a MT/FT divide, but it’s a starting point



How? Nonfeasance

Fast Track 
Limited costs recovery
Limited time resources
Limited investigation
Limited medical evidence 



How? Misfeasance

Multi Track 
Claimant putting forward substantial claims
Need for evidence in support
Defendant likely to investigate that claim
Defendant looking for positive evidence that 
Claimant’s case is untrue
Defendant getting own medical evidence etc.
Social media evidence 
Surveillance evidence



STOP

LOOK

LISTEN

THINK



How? Nonfeasance
What are you going to do?  “Fraud indicators” can 
be too rigid, but they’re a start.
Don’t just process the claim.  Stop.
6 minutes is an awful lot of thinking time.
Look at the evidence in front of you. Does it look 
dodgy? What’s there? What’s missing? Social media?
Talk to the client.  Listen to what they tell you.  
Does it sound scripted? Are they too keen? Are 
they making concessions? Are they being open with 
you? Are you asking open questions?
Think about what’s being said to you. Is it prima 
facie reasonable? What’s not being said?



How? Nonfeasance

Is the medical evidence cogent, accurate, agreed? 
(Good luck with that)

Is there documentation in support?
(Not just paper, but electronic. Call logs. Texts. 
Emails. Social Media. GP records. Photographs.)

Have you actually spoken to the client?

Is the statement in the client’s words, or yours?



How? Misfeasance
Don’t just process the claim.  Stop.  And stop again.
File review is not just billing.
Look at the evidence in front of you. Are your own 
experts consistent? Triangulate the evidence. Back 
up the claims.
Talk to the client, but also the partner, the employer 
etc.  Listen to what they tell you.  Does it sound 
scripted? Are you asking open questions? Can you 
support your case?
Think about what’s being said to you. Don’t be 
reactive.  What’s not being said? Fill in the gaps.



How? Misfeasance
Are we expecting surveillance evidence?
High value claims
Non-specific injuries
Certain professions (cash in hand)
Socio-economic groups

Do we warn?  How and when?
Fontaine Orders



Jones v Uni. of Warwick [2003] 1 WLR 954 

Lord Woolf CJ

“The overriding objective of the CPR is to enable 
the court to deal with cases justly. This includes inter 
alia ensuring that the parties on an equal footing 
and that the case is dealt with in ways which are 
proportionate to the amount of money involved 
and that the case is dealt with fairly.  The claimant 
knows very well what she can do with her hand; the 
defendant does not.  It is not therefore on an equal 
footing in this respect.”



Rall v Hulme [2001] 3 All ER 
Potter LJ

“In principle, as it seems to me, the starting point 
on any application of this kind must be that, where 
video evidence is available which, according to the 
defendant, undermines the case of the claimant to 
an extent that would substantially reduce the award 
of damages to which she is entitled, it will usually be 
in the overall interests of justice to require that the 
defendant should be permitted to cross-examine 
the claimant and her medical advisors upon it, so 
long as this does not amount to trial by ambush.”



Douglas v O’Neil [2011] EWHC 601 (QB) 

HHJ Collender QC

“the issue of ambush comes to this – are the 
circumstances in which the evidence is disclosed 
such that the claimant has a fair opportunity to deal 
with it, or was the time or circumstances of 
disclosure such that the court should use its case 
management powers to prevent the defendant from 
relying upon it?”



O’Leary v Tunnelcraft [2009] EWHC 3438 

Swift J

2003 Accident
2007 Master Fontaine makes order that any 
application by the defendant to rely on surveillance 
evidence at trial should be made by 1 July 2008
Spring 2009 Defendant instructs agents
Sept 2009 Wrong man videoed
17 and 23 Oct 2009 Claimant videoed
27 Oct 2009 JSM booked for 4.30pm, video 
disclosed 12.30, along with Sept footage claiming it 
was claimant



O’Leary v Tunnelcraft [2009] EWHC 3438 

Swift J

25. Plainly, the fact that they had received a quantity 
of witness evidence with accompanying DVD must 
have placed the claimant’s advisers in some difficulty 
when approaching the joint settlement meeting.”



O’Leary v Tunnelcraft [2009] EWHC 3438 

Swift J

83. At best, this constituted a serious lack of care on 
the part of the defendants’ solicitors and/or the 
enquiry agents whom they employed.

84. It is striking that nowhere … is there any 
apology or expression of regret either for the late 
disclosure of the surveillance evidence or for the 
mistake … The tone of the defendants’ solicitors’ 
correspondence throughout this period can only be 
described as bullying in nature. 



O’Leary v Tunnelcraft [2009] EWHC 3438 

Swift J

96. Here it was open to the defendants to seek and 
obtain surveillance evidence earlier than they did. 



Hayden v NHS Trust [2016] 3 Costs LR 547
Foskett J

2007 Accident (liability admitted 2009)
April 2015 Dr Munglani suggests surveillance
January 2016 Question raised in con with counsel
Trial fixed for 11 April 2016 
30 March 2016 Defendant applies to rely on 
surveillance obtained 18, 22, 23, 24 Feb and 10 
March
8 April 2016 Foskett J adjourns trial and relists to 
29 April 2016



Hayden v NHS Trust [2016] 3 Costs LR 547
Foskett J

43. It is certainly not for me, in one isolated case, to 
make pronouncements about how best to deal with 
this issue generally. 

44. It has, however, occurred to me … that more 
liberal use might be made of the kind of order 
made by Master Fontaine in [O’Leary] such that the 
court would be given even greater control than it 
currently possesses over preventing the unjustifiably 
late deployment of surveillance footage.



Hayden v NHS Trust [2016] 3 Costs LR 547
Foskett J

44. … An order with a “date by which” provision 
will, if disobeyed, bring into focus the relief from 
sanctions jurisdiction and any application to deploy 
the evidence will fall to be assessed by reference to 
the approach in Denton.

45. I have discussed the matter with Master 
Fontaine … she tells me that the issue … is usually 
raised on behalf of a claimant and, in her 
experience, … often resisted by the defendant.



Hayden v NHS Trust [2016] 3 Costs LR 547
Foskett J

46.  … it may be appropriate for the court itself at 
the case management stage to raise the question. To 
do so will enable a record to be made of the 
position of both parties (possibly to be 
incorporated into a preamble to the overall order) 
so that a court facing a late application for reliance 
upon such evidence will have available that 
recorded position to assess the application being 
made.  … [the reasons can be recorded]



Gentry v Miller [2016] EWCA Civ 411

Insurer sought to set aside default judgment and 
assessment of £75,000. 
Application made 4 months after it found out about 
the assessment.
Court of Appeal held that there was no special rule 
for allegations of fraud, application too late, 
Claimant’s appeal allowed. 



Hicks v Rosta [2017] EWHC 1344

HHJ Reddihough

April 2013 accident
2015 Schedule £845k
2017 Schedule £2M (#wheresliztruss)
Feb 15, Mar 16 Surveillance obtained
30 June 2016 Served (‘First tranche’) 
15 July 2016 Application made
August 2016 Application listed by adjourned 
(Claimant Counsel unavailable)



Hicks v Rostas [2017] EWHC 1344

HHJ Reddihough

Trial window starting 25 April 2017
Application listed in March 2017
Further surveillance disclosed (from Dec 2013! And 
June, July, October 2016) – no good reason for 
delay (‘second tranche’).
Judge vacates trial window (with costs), and limits 
Defendant to first tranche evidence, but allows 
Claimant to use second tranche if so advised.



Tactics

Should Defendants resist Fontaine orders or 
embrace them?  Should Claimants demand them?

Should surveillance evidence be shown to experts 
before disclosing it to the Claimant or making 
application? Are Defendants tainting their own 
medic? Are they asking the right questions?



What are we trying to achieve?

Rules of Three

What are we trying to avoid?

Causing, permitted, encouraging and/or facilitating 
false claims

Engaging in a process, rather than litigating the case 
before us.



“Experience is merely the name men 

gave to their mistakes.”
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