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Customer or Consumer?
It’s 1979, a pre-FOIL flashback.
“Don’t forget our new company motto,
Laurence - ‘Today’s Third Party Is Tomorrow’s
Policyholder’”.
“But Derek”, I said. “This particular third
party is clearly exaggerating his claim to the
point of fraud. Why would we want him as a
policyholder?”
Derek thought I made a good point and said
he’d need to check with marketing.
The sentiment behind the catchphrase was
actually a very good one in that it advanced
the idea of the claims function as a service that
could help to increase revenue, and helped
to change the view that claim departments
were just costly processing centres that added
nothing to the business.
For many years now the insurance industry
has done its very best to treat all customers
including third parties with respect and fairness.
Trust is the product insurers offer. “If X happens
we promise to do Y” and despite the recent
unique challenges around BI cover and Covid
under some commercial policies, the vast
majority of customers continue to trust insurers
to do Y. If insurers don’t deliver the promised
product to their customers they lose business.
However the recent arrival of “the consumer”
into the claims lexicon throws up some

Early Trends Require Scrutiny
In October the Ministry of Justice and Motor Insurers’ Bureau published the data covering
June to August of operation of the OIC service. Clearly, we cannot draw any final conclusions
from this first set of data only months after the new process has been implemented, but
there are some early trends that will require close scrutiny as the system develops and new
data is published.
The most striking figure is that 96% of
settlements in the first quarter have been
with unrepresented claimants. Settlements
generally were pretty low, but this is
understandable given that it is very early
in the new process. It does though beg
the question why so few represented
claimants have been settled and this will be
an important figure to scrutinise in the next
data set.
That only 10% of claims made through OIC
are from self-representing claimants, and
that RTA claim numbers overall seem to be
surprisingly low given the increasing levels
of traffic on the roads, raises many questions
about awareness of OIC and its ease of use,
with potentially important ramifications
for access to justice. We simply do not yet
know whether claimants are deciding not to
pursue claims, or whether it is because they
are unable to pursue their claims without
representation. We can only speculate
whether they are unable to find the OIC
or sufficient sources of information or
advice, or for some other reason. MoJ have

semantic difficulties. It is clear that a
policyholder could be seen as a consumer
under s.1 of the Consumer Rights Act 2015, but
a third party…? TPs have no contract with the
insurer against whose policyholder they are
making a claim. A contract between the trader
and the consumer is required for the Act to
apply.
Notwithstanding legal definitions, the trend
towards positioning third parties as “consumers”
begs the questions “what is it that they are
consuming” and “who is providing it”. All liability
claims are framed by the law applicable to
the jurisdiction in which the claim is brought
so it could conceivably be argued that third
parties are consumers of the civil justice system
provided by the Court service, but the third
party is not in a contractual relationship with the
defendant’s insurer. Therefore, the movement to
position claimants as consumers of insurance
seems to misunderstand the framework for
access to justice and compensation.
So it seems the distinction between a customer
(policyholder) and a consumer (also a
policyholder and, some would say, a third party)
remains as unclear
as it was in Derek’s
day.
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hinted that they will be reviewing the profile
and awareness of OIC and from the early
evidence, this is very much needed.
In line with expectations, more unrepresented
claimants than represented – 40% to 24%
- are seeking exceptional circumstances
uplifts. Also on the positive side, it is
gratifying that potential liability disputes
appear to have been handled sensibly so
far, although in the absence of any internal
mechanism, poor behaviours will need to be
reported to the Financial Conduct Authority
and fully investigated. It is highly doubtful
whether FCA will have the resources and
perhaps inclination to actively look for poor
behaviours. Less positive are the continuing
real problems with A2A for both claimant
representatives and insurers which need to be
resolved.
It remains early days in the life of OIC and the
next quarter of figures
early next year will begin
to clarify whether there
are areas of serious
concern.
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