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Mason v Pickering 

 

 

Judgment 

 

 

1. This is the reserved judgment in the matter that was heard on 29 March 2022. 

A combination of a lack of Court time and the submissions regarding the 

“new” scheme for the determination of Road Traffic Accident Small Claims 

pursuant to CPR PD27B lead me to reserve the Judgment. 

 

2. The matter arises out of a road traffic accident which occurred on the 9 July 

2021. The claim was, properly, entered onto the OIC by SCNF dated the 14 

July 2021. In the compensator Response form, dated 30 July 2021, liability 

was admitted in full. The parties have been unable to agree the value of the 

Claim and, therefore, a Form RTASC Q was issued by the Court on 25 

January 2022 with the date of service being 28 January 2022. The Court 

Valuation Form set out that the Claimant claimed £50.00 in respect of 

miscellaneous expenditure; £354.00 in respect of the cost of physiotherapy 

treatment; £495.00 in respect of a Tariff injury amount; and £1,250.00 in 

respect of a non-tariff injury. The Compensator Offers are £10.00; £180.00; 

£495.00; and £0 respectively. At the hearing, the Claimant accepted the 

Defendant’s offer of £10.00 in respect of miscellaneous expenses.  

 

3. Directions were given on 1 March 2022 which listed the matter for a 

preliminary hearing to determine the issues in the case. The order made clear 

that, if the parties agreed, the Court would use the hearing as a final hearing 

pursuant to CPR 27.4(3)(b) and would assess quantum on the basis of 

submissions. The parties agreed.  

 

4. Accordingly, submissions as to quantum were made.  

 

Physiotherapy 

 



5. Firstly, in terms of physiotherapy charges, the somewhat familiar arguments 

were raised. The Defendant points to an intervention letter dated 20 July 2021 

wherein the offer physiotherapy at a price lower than that which was paid. The 

Claimant did not undergo an initial assessment as to physiotherapy needs 

until 14 August 2021 so, on the face of it, the offer made by the Defendant 

was “in time”. However, the Claimant argues that the letter did not contain 

sufficient detail to allow him to make an informed choice as to his treatment 

and, therefore, the letter should be of no effect; in other words for those 

familiar with this area of litigation, they say the letter was not “Copley 

compliant” or, more properly, in accordance with the Court of Appeal case 

Copley v Lawn [2009] EWCA Civ 580. The Defendant, of course, says that it 

is and offers £180.00 accordingly.  

 

6. Assuming the Claimant to be correct, they do, however, concede that the cost 

of the actual physiotherapy treatment ought to be reduced to £249.00 given 

that the Court will likely deduct the cost of the Triage Assessment (£45.00) 

and Discharge Evaluation (£60.00). In so far as there is any doubt about this, I 

consider this concession to be correct.  

 

7. Overall, in my view, the letter is an effective intervention letter. Whilst it does 

not give the name of a proposed therapist, it gives an assurance as to their 

professional qualification, geographical location and total cost which would 

have enabled the Claimant to make a comparison of costs accordingly.  

 

8. Therefore, £180.00 is awarded under this head of loss.  

 

Damages for the Injuries 

 

The legislation 

 

9. Clearly, at least part of this claim relates to a whiplash injury as defined by the 

Civil Liability Act 2018 which came into force in respect of all whiplash injuries 

after 31 May 2021.  

 

10. The Act defines Whiplash injury as: 

 

1. Whiplash Injury etc: 

 



(1) In this Part “Whiplash injury” means an injury of a soft tissue in the neck, 

back or shoulder that is of a description falling within subsection (2), but 

not including an injury excepted by subsection (3). 

(2) An injury falls within this subsection if it is –  

a. A sprain, strain, tear, rupture or lesser damage of a muscle, tendon 

or ligament in the neck, back or shoulder, or 

b. An injury of a soft tissue associated with a muscle, tendon or 

ligament in the neck, or shoulder. 

(3) An injury is excepted by this subsection if –  

a. It is an injury of soft tissue which is part of or connected to another 

injury; and 

b. The injury is not an injury of soft tissue in the neck, back or shoulder 

of a description falling within subsection (2).  

 

11. The level of damages for Whiplash injuries are to be assessed in accordance 

with the Whiplash Injury Regulations 2021 SI 2021 No. 642.  

 

12. Clearly, both parties agree that the Claimant sustained a whiplash injury 

within the meaning of the Act and, given the prognosis is one of 6 months, the 

relevant tariff amount is £495.00. 

 

13. The remaining questions are: 

 

i. Did the Claimant sustain any non-tariff injury; if so 

ii. What is the appropriate award of non-tariff damages; and 

iii. What, therefore, is the overall figure for the totality of the injuries?  

 

14. For the avoidance of doubt, it is conceded by the Claimant in this case that if 

non-tariff damages are awarded, there is to be considered to be an overlap in 

the pain, suffering and loss of amenity occasioned by the totality of the injury 

and, therefore, the two sums should not simply be added together. Rather, the 

approach should be akin to quantification of multiple injuries generally and a 

deduction for the “overlap” should be made. Accordingly, that is the basis I am 

working on.  

 

The Claimant’s submissions 

 



15. The Claimant points to the medical evidence in this case, which is contained 

within a report dated 1 September 2021, just short of two months after the 

accident.  

 

16. The medical evidence was summarised but, in particular, the following points 

were drawn to my attention: 

 

a. The medical report was prepared two months’ post-accident.  

b. The Claimant was jolted backwards and forwards as a result. He 

suffered pain, stiffness and discomfort in the neck and shoulders which 

was described as severe initially but moderate on examination.  

c. The pain radiated into both arms.  

d. The Claimant developed a moderate tingling in both arms the day after 

the accident. This resolved after two weeks. It was due to a soft tissue 

injury.  

e. There was moderate sleep disturbance for a week.  

f. He self-medicated. 

g. Lifting was moderately restricted, as was fishing. 

h. In terms of prognosis: 

i. The stiffness and discomfort to the neck was to resolve within 6 

months; and 

ii. The tingling in the arms resolved after two weeks.  

 

17. They say there is a clear distinction between the problems to the arms and 

those to the neck. Therefore, the arm injury falls within 1(3)(a) given that there 

is clearly a soft tissue injury to the arm (rather than the neck).  

 

The Defendant’s submissions 

 

18. The Defendant highlights the following from the medical report: 

 

5.1 Mr Michael Mason developed severe pain, stiffness and discomfort in the neck 

and shoulder next day after the accident. This improved and is now moderate. He 

further stated that the pain radiates to both his arms.  

 

19. They say that the problem within his arms flows from the injury to his neck; 

the symptoms are being expressed in the arms and, therefore, on the balance 

of probability, the tingling is a derivative of that soft tissue injury to the neck 

and shoulders and, as such, that is what is provided for in the tariff award. 



They say that, in the absence of any other explanation on the face of the 

medical report, this is part and parcel of the neck injury. They suggest that is 

would be very odd if there was a short lived injury to the arms. Accordingly, 

given this is all a derivative of the soft tissue injury as set out in the tariff, there 

should be no additional award.  

 

Conclusion as to whether there is a non-tariff injury 

 

20. In my view, the first question has to be whether there is a non-tariff injury at all 

in this case. That is, of course, said to be the problem in the arm.  

 

21. The question, it seems to me is whether the medical evidence can, on 

balance, be said to mean that the arm symptoms were caused by a s.1(2)(b) 

injury, i.e. an injury of a soft tissue associated with a muscle, tendon or 

ligament in the neck or shoulder or whether it is an exception pursuant to 

s.1(3)(a) or (b). 

 

22. The Claimant’s argue that this is clearly a soft tissue injury to the arms and, 

therefore, within s.1(3)(a). The Defendant says that this is clearly within 

s.1(2)(b). 

 

23. In other words, this question is answered on an interpretation of the medical 

evidence rather than any point of principle.  

 

24. I accept entirely that the Claimant suffered severe pain, stiffness and 

discomfort to the neck and shoulder and that the pain radiated to both his 

arms. I also accept that the developed moderate tingling in both arms the day 

after the accident and that resolved after two weeks. I note that the arms were 

not examined whereas the neck and shoulders were (albeit via remote 

examination). I accept the medical evidence tells me, “This symptom was due 

to soft tissue injury”. What, in my view, the medical evidence fails to answer is 

the question of, “soft tissue injury to what?”. 

 

25. If the Doctor meant the tingling to the arms was due to a soft tissue injury to 

the arms, the Claimant’s case would be made out. As it is, the evidence is 

silent. I cannot, for my part, fill that evidential gap, particularly not when 

paragraph 5.1 talks of pain radiating to both arms and that falls under the 

heading, “Pain, stiffness and discomfort in the neck and shoulders”.  



 

26. Accordingly, I do not think that there is any non-tariff injury proven in this 

case.  

 

27. If I am wrong in that finding, the Claimant suggested that the non-tariff 

element of the award for a two-week arm injury would fall to be quantified in 

line with the Minor Injuries section of the JC Guidelines. The 15th Edition 

(current at the time of the hearing) gives a range of £650.00 - £1,290.00 for a 

7 – 28 day injury. Mr Reynolds for the Claimant quantified the award for the 

non-tariff element of the injury as one between £1,200 and £1,400. With 

overlap, he suggested a total award of £1,600 - £1,800. 

 

28. The Defendant’s position was that, in such circumstances, £1,200 would over-

value the arm injury and they suggested a rather lower additional figure. 

However, Mr Chadwick declined to place a figure on the overall award.  

 

29. My view is that something in the order of £1,000.00 as a free-standing non-

tariff award would have been supported. With the accepted overlap, a total 

award of £1,250.00 would appear to have been appropriate.  

 

30. At the hearing, the parties agreed that, whatever the outcome, the appropriate 

costs order would be the Defendant to pay the Claimant’s fixed costs, issue 

fee and the cost of the Medco report following my decision that Counsel’s fee 

was not recoverable for want of power to award it. I think that is £411.00. 

 

31. This Judgment will be handed down on 8 June 2022 at 2 pm by telephone 

(elh 20 mins). Of course, should the parties be able to lodge a Consent order 

to bring this judgment into effect prior to that, they are welcome to do so and 

no attendance will be required.  

 

DJ Hennessy 

 

 

 

 

  

 



 

 

 

 

 




